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THE WEAIHEBHOLTZ CASE. 

Editor of the Register : 

The statement of this case in the Kegister of January, 1897, shows that the 
jury in this case, as juries frequently do, resolved itself into a legislative body or 
board of pardon, instead of exercising its legal function and regarding its sworn 
duty to ascertain a fact. 

But was the action of the court in setting aside the verdict and awarding a 
new trial of its own motion warranted in law? 

If Weatherholtz was in fact indicted for one crime and found guilty of another 
not embraced in the one charged in the indictment, and one of which the jury 
could under no state of facts have found him guilty, then the court was right in 
setting the verdict aside, because it was a void verdict, and one upon which no 
judgment could be rendered. But this was not the fact, and the court makes a 
very erroneous though apparently plausible argument when it undertakes to show 
it to be the fact. 

It seems to be conceded by the court that the evidence in the case showed that 
Weatherholtz was guilty of the homicide. It seems, then, that the action of the 
court in setting aside the verdict and awarding a new trial of its own motion 
resulted from a failure to distinguish between different species of crime and dif- 
ferent grades of the same crime. All murder is included in the general term 
homicide. The killing, with malice aforethought, of a reasonable creature in 
being in the peace of the State, is murder. Our Legislature, with a view to miti- 
gate in some cases the punishment inflicted by the common law in the case of 
murder, has made two degrees of the crime, the first of which only is punishable 
with death. Code, sees. 3662, 3663. 

Our courts have declared the presumption to be that all homicide is murder of 
the second degree, and placed upon the Commonwealth the burden of showing 
that the offence is murder of the first degree, and upon the accused the burden 
of reducing the offence from murder of the second degree. The Legislature has, 
in effect, said that the proof of certain facts in the case, as that the homicide was 
committed by means of poison, starving, lying in wait, &c, or in the attempt to 
commit certain crimes, shall dispense with further proof of malice and delibera- 
tion on the part of the accused, and make all homicides so committed murder of 
the first degree. Hilts Case, 2 Gratt. 595 ; Willis v. Commonwealth, 32 Gratt. 929 ; 
Code, sec. 3662. 

The jury in this case in finding the accused guilty of murder of the second 
degree did not find him guilty of a distinct oflence from that charged in the in- 
dictment, or of which the proof showed him guilty, as stated by the presiding 
judge, but of a lower degree of the same offence (they undoubtedly found him 
guilty of the homicide) ; a fortiori, when the indictment, as appears, did not 
charge that the homicide was committed by lying in wait. But even had the 
indictment charged murder by lying in wait, it would not alter the situation. 
The jury had the rightj and it was its duty under the law, to find the accused 
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guilty of murder of the second degree unless the Commonwealth had shown the 
offence to have been murder of the first degree. And it had the power under the 
law to find him guilty of murder of the second degree, even though the proof showed 
murder of the first degree, because the right and duty to fix the degree of the 
homicide when guilt is established, is conferred upon them by law. Code, sec. 
4041. But suppose the Commonwealth had made out by indisputable proof a 
case of murder of the first degree, and the jury in violation of its duty to render 
a true verdict, failed to so find; was it the duty of the court of its own motion and 
for the protection of the prisoner, to, in effect, acquit him altogether of the of- 
fence charged ? Has the court the right, even on the motion of the prisoner, to 
set aside the action of the jury for error which is clearly and indisputably in his 
favor? The Commonwealth is the party prejudiced, but it cannot complain. 
(It might be suggested with reason that the jury in this case in fixing the degree 
of homicide at murder of the second degree were actuated by a desire to protect 
the prisoner and to mitigate his punishment). 

It is proper to observe that the court is not the trier of the facts in a criminal 
case. This is peculiarly the province of the jury. Neither is it the province of 
the court in this State to determine the degree of the homicide of which the 
accused is found guilty, except in case of his confession. Code, sec. 4041. In 
this respect the court's duty requires it to go only so far as to instruct the jury as 
to the law of the case, and as to what facts are necessary to constitute the different 
grades of the crime. 

It is a fact familiar to lawyers that in the early history of jury trials juries 
were selected with reference to their own knowledge of the facts which they were 
to try. Their finding is one of fact which the courts have never disturbed and 
which they have no right to disturb, unless it is such that under the pleadings no 
judgment can be rendered upon it, or is manifestly unsupported by the evidence 
and is to the prejudice of the accused. The evidence in cases of murder is not a 
matter of record at all unless so made by bill of exceptions tendered on behalf of 
the prisoner. Here we then have a person indicted for murder, by an indictment 
under which he may be convicted of murder of the first or second degree, or of a 
less offence as the proof may show. He is found by the jury guilty of murder of 
the second degree, and the court of its own motion sets the verdict aside and 
awards a new trial, because it is satisfied that the proof showed him guilty of the 
first degree of the homicide. It then, on the case coming on to be tried the 
second time, discharges the accused, because the whole proof to be introduced in 
the case must show him guilty of murder of the first degree, of which crime he 
has already been acquitted, and for which he cannot be again tried. Comment 
would seem unnecessary to show the error in such action. 

The court is right in saying that it is its duty to protect the accused, but it is 
not quite clear how this duty was called into action in this case. Can it be said 
that if the accused was, under the proof in the case, guilty of murder of the first 
degree, he had the right to hang or go acquit of the offence ? This is the result of 
the action of the court when the case was called for second trial, which logically 
followed that taken on the first trial. 

If the action of the court in this case is proper, then a party who is indicted 
for murder and found guilty of manslaughter, but whom the presiding judge 
thinks has been proven guilty of murder of the first or second degree, must go 
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forever acquit of all crime, and so on in all cases of crime divided into degrees, 
ad infinitum, ad absurdum. 

The jury is, by our statute (Code, sec. 4041), invested with the power to fix the 
degree of murder of which the accused is guilty if they find him guilty of murder, 
and it is their duty to so fix the degree of the crime. A verdict of a jury finding 
the accused guilty of murder without fixing the degree, would, under our statute, 
be bad, and no judgment could be rendered upon it. 

But we are not without authority upon the very question involved in the case 
under discussion. In the case of the Stale v. Lindxey, 19 Nevada, 47 ; s. c. 3 Am. 
St. Kep. 776, the appellant was indicted for the crime of murder alleged to have 
been committed by the administering of poison, and the jury found her guilty of 
murder of the second degree. It was contended on the part of the accused that 
the verdict was a verdict of acquittal, because the crime alleged in the indictment 
was murder of the first degree, and that there was no such crime under the statute 
of Nevada as murder of the second degree for a homicide committed by means of 
poison. The statute of Nevada under which this case was tried was almost identi- 
cal with our own statute in fixing the two degrees of murder, and in directing that 
the jury, in finding the accused guilty of murder, should, in their verdict, desig- 
nate the degree of the homicide, whether murder of the first or second degree. 
It was held by the court that the jury could find the prisoner guilty of murder of 
the second degree for a homicide committed by means of poison, for the reason 
that the question of degree was to be settled by them under the statute of Nevada; 
that they had the power to fix the crime of murder of the second degree when it 
ought under the law and the facts to be fixed at murder of the first degree ; and 
that though the jury should err in fixing the crime at murder of the second de- 
gree, when it ought to have been fixed at murder of the first degree, it was error in 
favor of the prisoner of which the law would take no cognizance. The court sus- 
tains its conclusions by a well-considered opinion, in which various authorities are 
cited, among which is the case of Lane v. Commonwealth, 59 Pa. St. 375, from 
which the court quotes as follows: " It has never been decided in Pennsylvania that 
a verdict of murder in the second degree might not be given in a case of murder 
by poison. That it may be given is as unquestionable as the power of the jury is 
under the Act to give it, and impossible for the court to refuse it." 

Doubtless the court in this case was entirely sincere in its action, but it is re- 
spectfully submitted, that its course is supported by neither reason nor law, and is 
fraught with most serious danger to the Commonwealth. 

"W. B. Kegley. 

Wylhemlle, Va. 

A NEW DEFINITION OP A DEMUBREB TO EVIDENCE. 

Editors Virginia Law Register : 

The Court of Appeals in Virginia has iterated and reiterated the ancient 
scope and definition of a demurrer to evidence between twenty and thirty times, 
and it may now be presumed that the definition which has so often been given in 
identically the same terms is understood by the bar, and that they have learned 
by many examples how much the demurrant yields to the demurree, how abso- 
lutely the courts surrender their credulity under the spell of this form of defence ; 



